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EASLEY, JUSTICE, FOR THE COURT:
1.  OnFeuruary 5,1996, Emest Smith (Smith) fell whileexiting themunicipal court buildingin Clinton,
Missssppi. Smith left the building by way of the handicgp ramp. Dueto theice and snow on the ramp,
Smith dipped and fdl. Smith recaived medicdl trestment for hisinjuriesfrom thefdl.
f2.  Smithfiled suit againg the City of Clintonin the Circuit Court of the Frst Judicid Didtrict of Hinds
County, Missssppi, on May 5, 1997. On January 31, 1997, written notice was given to Rosemary
Autmen, asMayor of Clinton, Missssppi, prior to filing suit regarding Smith's February 5, 1996, accident
and theinjurieswhichresulted. Circuit Judge Wingon L. Kidd conducted abench trid pursuant to Miss
Code Ann. 8§ 11-46-13(1) (Rev. 2002). Thetrid court rendered a find judgment in the amount of

$150,000 for Smith. From this decision, the City filed its goped to this Court.



FACTS
18. OnFeoruary 5, 1996, Smith went to the municipa court building in Clinton, Missssippi to pay a
finefor aDUI offense. The City concedes that the City of Clinton had been sruck by asevereice gorm.
Smith entered the building by the gepsinto the building. He observed ice and snow onthe deps. Smith
observed no warning or flags regarding the ice and snow accumulation. VWhen Smith exited the building,
he left by way of the whedchair ramp. The City concedes thet Smith dipped and fell exiting the building
udaning omeinjury.
4.  Paramedicstook Smith to the Mississppi Methodist Hospital where hewas trested and rel essed
on medication. A week or two later, Smith went to see Dr. Bill Spdll & the Universty Hospitd. Dr. Spell
took x-rays. Smithwasreferred to Dr. Robert Smith (Dr. Smith), aneurosurgeon, for trestment by another
doctor aso named Dr. Robert Smith.
1.  Dr. Smithinitidly saw Smithon April 25,1996. Dr. Smith saw Smith again on June 20, 1996, for
his complants of am tingling, uncomfortable feding in hisright hand, trouble using his hends, weekness of
hisright wrist and absence of triceps and brachioradidis reflex on theright. Dr. Smith ordered further x-
rays. The scan reveded a tight cand. The intervertebra foramen a C6-7 was ssverdy comprised
bilaterdly. Dr. Smith dated that Smith mugt have contused anerve root during hisfall.
16.  Dr. Smith saw Smith againin Sgptember of 1996. A review of theMRI indicated aherniated disk
a C7and T1. Dr. Smith gated that based on Smith's medica higtory he "would have to assume there's
acausaion” between the fdl and the herniated disk.
7. Duingavigtin May of 1999, Dr. Smith referred Smith for a nerve conduction test. Reviewing

the results of the nerve conduction test, Dr. Smith discovered C8 radiculopathy. To areasonable degree



of medica certainty, Dr. Smith atributed the injury to the fdl. Dr. Smith last saw Smith on February 6,
2001.

18.  Dr. Smith determined thet Smith had Some permanent injuries proximately caused by thefdl. Dr.
Snithtedtified that Smith would probebly requirefuturemedica careamounting to severd thousand dollars
ayear. Dr. Smith fdt that Smith would require trestment for four or five years after theinjury. Sncethe
accident occurred in 1996, Dr. Smith fdt that by the time this depogition was taken on September 11,
2001, Smith should be getting to the stage where he would not need much future medicd trestmen.
However, Dr. Smith gated that Smith will have some continued permanent pain. Dr. Smith's medical
charges amounted to $553.50.

19.  Smithwasdsotreaed by Dr. Leonard Edwards, achiropractor. Dr. Edwardsinitidly saw Smith
on March 19, 1997, for am, neck and head pain rdated to afdl on February 5, 1996. Based on his
examination, Dr. Edwards determined that Smith exhibited wegkness and alassof agility inhisright hand.
Dr. Edwards stated thet within areasonable degree of medica certainty, thefdl caused the difficulty Smith
wasexperiendang. The course of treestment that Dr. Edwards provided congsted of “working withthe
cavicd oine aswdl asthe extremity to increasethe range of mation to the extremity to increase usage of
thehand." Dr. Edwards dso used cryatherapy on Smith. After Smith's adjustment, Dr. Edwards placed
Smithin cavicd traction with ice gpplied to the neck to incresse the naturd lordogis or curvature of the
neck and aso to the extremity. Smith was told to continue ice thergpy a home on adaly bess Dr.
Edwards continued trestment until the vist on May 5, 2000.

110.  Dr. Edwards determined that within areasonable degree of medicd probahility thet Smith would

have permanent limitations as to any twising motion of his hand as areault of the fal. Dr. Edwardss



chargesfor chiropractic care amounted to $14,291.00. Dr. Edwards stated thet none of his charges hed
been paid.

11. Dr. Edwards sated that within a reasonable degree of probability, Smith would need future
chiropractic care. Dr. Edwards tetified the cost of chiropractic treetment would be $6,240.00 a year.
12.  Smithintroduced Medicad's Satement of payments meade in connection with medicd sarvices
provided and pharmacy payments made asaresult of theaccident deted February 5, 1996. Thedatement
indicated payment of $8,077.26 by Medicad.

113.  After abenchtrid on December 18, 2001, briefs were submitted, and Judge Kidd rendered his
opinion in favor of Smith, awarding damages of $150,000. Judgment was entered from thet sum. From
that judgmert, the City appedled to this Court, rasing the following issues

l. Whether the City is entitled to absolute immunity under Miss.
Code Ann. 8§ 11-46-9(1)(v).

Il. Whether thetrial court failed to apply thedoctrine of comparative
negligence.

DISCUSSION

114.  On gpped, the City contendsthet it isentitled to immunity from ligbility to Smith pursuent to Miss
Code Ann. § 11-46-9(1)(v) (Rev. 2002). However, Miss. Code Ann. 8 11-46-9(1)(V) provides that
governmentd entity shdl nat be lidble for any daim:

Arisng out of an injury caused by adangerous condition on property of the governmenta
entity that was not caused by the negligent or other wrongful conduct of an employeeif the
govenmentd entity did not have notice, éther actud or condructive, and adequate
opportunity to protect or warn againg; provided, however, thatagover nmental entity
shall not be liablefor thefailuretowarn of adangerouscondition which
isobviousto one exer cising due car €[]

(emphasis added).



115.  Inawarding damages of $150,000 againg the City, the trid court Sated:

The City of Clinton daims absolute immunity from suit in this case based upon
Missssppi TortsClam Act exemption found in 8§ 11-46-9 (1)(v) which Satesin pertinent
part:

() A governmentd entity and itsemployeesaction within the course
and soope of thar employment or dutiesshdl not beligblefor any
dam:

(v)  Arigngout of an injury causad by a dangerous
condition on property of the governmentd entity
that was not caused by the negligent or other
wrongfu conduct of an employee of the
governmentd entity or of which thegovernmentd
entity did not have notice, ether actud or
condructive, and adequateopportunity to protect
or wan agand; provided however, tha a
govenmentd entity shdl nat be lidble for the
falureto warn of adangerous condition whichis
obviousto one exerdisng due care.

Miss. Code Ann. 8§ 11-46-9 (1)(v).
Applying the foregoing to the facts in this case, the court finds thet the City of
Clinton isrespongble for Ernest Smith'sinjury. The evidenceis dear thet officids of the
City of Clinton had ether actud or condructive knowledge of the dangerous condition
surrounding the entrance to the municipd building. Itisequdly dear thet no precautionary
measures were taken until after Mr. Smith fdl and sustained hisinjury. Conseguently, the
shidd of absdluteimmunity isnat avallableto the City of Clinton anditisligbleto Smith for
damages for theinjuries he susained in the February 5, 1996, fdl in front of the City of
Clinton Munidpd Building.
716. ThisCourt'sstandard of review of ajudgment from abench trid iswdl sattled. ™A dircuit judge
gtting without ajury is accorded the same deference with regard to his findings as a chancdlor, and his
findings are sfe on gpped where they are supported by subgtantid, credible, and reasonable evidence.™
Maldonado v. Kelly, 768 So.2d 906, 908 (Miss. 2000) (quoting City of Jackson v. Perry, 764

$0.2d 373, 376 (Miss. 2000) (citing Puckett v. Stuckey, 633 So.2d 978, 982 (Miss. 1993); Sweet



Home Water & Sewer Ass'n v. Lexington Estates, Ltd., 613 So.2d 864, 872 (Miss. 1993);
Allied Steel Corp. v. Cooper, 607 So.2d 113, 119 (Miss. 1992)).

917.  Basad on Smith'stestimony during cross-examination, thetrid court eredinitsandyssby ignoring
theentir e language of Miss Code Ann. § 11-46-9(1)(v), thet "agovernmental entity shall not be ligble
for falure to warn of adangerous condition which is obviousto one exerdisng due care™ At trid andin
his depogtion, Smith admitted that the Seps and ramp were covered with enough snow and ice for any
humaneyeto sseand that he waan't paying attention as hel eft the buil ding holding hismoney and arecept.
118. Asan example of the gpplication of Miss Code Ann. § 11-46-9(1)(V), the Missssppi Court of
Apped's recently addressad thisissuein City of Newton v. Lofton, 840 So.2d 833, 836 (Miss. Ct. App.
2003). The City of Newton contended thet "the trid court misgpplied the law to the facts of this case
erroneoudy determining that the City of Newton was not immune from ligbility under Miss Code Ann.
§ 11-46-9 (1)(v)." 840 So.2d & 835. In an effort to atend ajunior-senior prom held in the Newton
Midde Schod gymnasium, Lofton hed parked her vehidein aparking lot to therear of thegymnasumand
wak a path across a grassy area and through a condruction Ste. |d. at 834-35. The City was doing
condructionin order toimprovedrivers vishility inthearea. 1d. a 835. Witnessestestified thet therewas
an absence of warning Sgnsand thet condruction wasnot completed. 1d. *Lofton sugtained acompound
fractureto her leg and incurred medica expensestotaling $18,135.00." Id. Lofton"enduredthreehospita
days and years of rehdbilitation to retain use of her leg." 1d. Thetrid court conducting a bench trid
awarded Lofton $155,054.25. 1d. Inupholding thetrid court's award, the court hed that:

Thetrid court usad the Setute to determine, based on the facts of the case, if the Satute
provided immunity for the City of Newton. After waighing al the evidence, thetrid court

determined that Lofton's injury was caused by the negligence of the City of Newton, by
falingto warn and protect L ofton, who wasan invitee, againg the dangerspresent on sad



condruction gte. Thetrid court, gtting asthe jury, determined thet the condition was not

open and obviouswhich is required for immunity to goply. The City of Newton falled to

have presant warning devices surrounding said congruction Site, which, if present, could

have derted L ofton to the danger.
Id. at 836.
119.  Unlikethefactsin Lofton, Smith by his own testimony, during his depogtion and during cross-
examination, admitted that theice and snow on theramp was obviousfor anyoneto see. Based on Smith's
admisson, the facts presant a Stuetion of an open and abvious condition which is reguired for immunity
purstiant to Miss Code Ann. 8§ 11-46-9(1)(v). Therefore, wefind thet thetria court erred in not granting
the City immunity pursuent to Miss Code Ann. 8§ 11-46-9(1)(v). Asthisissueisdigpodtive of the case,
we will not address comparative negligence raised on gpped by the City in its second issue

CONCLUSON

120.  For theforegoing reasons, we find thet the trid court erred in nat finding the City immune under
Miss. Code Ann. 8§ 11-46-9(1)(v). Therefore, we reverse the judgment of the Circuit Court of Hinds
County awarding Smith $150,000, and we render judgment here in favor of the City findly dismissng
Ernest Smith's complant and this action with prgudice

121. REVERSED AND RENDERED.

PITTMAN, CJ.,SMITH, PJ.,, WALLER, COBB, CARLSON AND GRAVES, JJ.,
CONCUR. McRAE,P.J.,,DISSENTSWITH SEPARATEWRITTEN OPINION. DIAZ,J.,
NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

122.  The mgority eroneoudy findsthat the drcuit court erred in rendering judgment in favor of Ernest

Smith for persond injuries he recaived as areault of afdl he susained on the handicgp ramp of the City

of Clinton munidpd court building. The mgarity falls to give deference to the drcuit court judge who



presided in a bench trid and both viewed the evidence and the witness tesimony.  After reviewing the
evidence and goplying Miss. Code Ann. 8 11-46-9(1)(v) (Rev. 2002), the circuit court judge correctly
found the City of Clinton lidble for Smith's injuries.  His findings were basad on subdantid credible
evidence and should not be overturned. The dircuit court correctly found and the evidence dearly
established that Smith exercised ordinary care in descending the handicgp ramp, the City of Clinton hed
ather actud or condructive knowledge of the hazards crested by the ice on the handicgp ramp, the City
of Clinton took absolutely no precautionary messuresto ensurethe safety of individudsentering and exiting
the building, and the condiitions created by the ice were not obvious  For these reasons, | dissent.
23.  Actionsbrought under the Missssppi Tort ClamsAct (‘MTCA”) are conducted by bench trid
wherethetrid judge Stsastrier of fact. Miss Code Ann. § 11-46-13(1) (Rev. 2002); Simpson v. City
of Pickens, 761 S0.2d 855, 860 (Miss. 2000); City of Newton v. Lofton, 840 S0.2d 833, 835 (Miss.
Ct. App. 2003). Thetrid court’ sfindingswill not bedisturbed unlessthejudge* abused hisdiscretion, was
meanifesly wrong, dearly erroneousor an erroneous|egd sandardwasgpplied.” 1d. at 836. Furthermore,
the trid judge sfindings of fact are safe on goped if “supported by subdtantid, credible, and reasonable
evidence” Cityof Jackson v. Perry, 764 So.2d 373, 376 (Miss. 2000). However, errorsof law are
reviewed denovo. |d.
724.  With the above andards in mind, the goplicable datute a issue is Section 11-46-9(1)(v) of the
MTCA, Miss Code Ann. § 11-46-9(1)(v), which specifically provides
A govemmentd entity and its employees acting within the course and scope of their
employment or duties hdl nat be liable for any dam:

Arigng out of aninjury caused by a dangerous on property of the governmenta

entity that was not caused by the negligent or other wrongful conduct of an

employee of the governmentd entity or of which the governmenta entity did not

have natice, ether actua or condructive, and adequate opportunity to protect or

warn agang; provided, however, that agovernmentd entity shdl not beliablefor

8



falure to warn of adangerous condition which is obvious to one exercisng due
care.

Miss Code Ann. § 11-46-9(1)(v).! Under thissection, thegovernmentd entity and itsemployeesmay not
be ligble for premises conditions under any of the fallowing:

1. A dangerous condition on the property of the governmentd entity which was not
caused by the negligence or other wrongful conduct of an employee
of the governmental entity;

2. A dangerous condition on the propety of the governmentd entity for which the
governmental entity did not have notice, either actual or constructive,
and adequate opportunity to protect or warn against; and/or

3. Anopen and obviouscondition which isobviousto oneexercisingordinary
car e despite the governmentd erttity's failure to warn.

The specific requirements for eech are separate and didinct as each of the three have been lad out by
datute. Each of the three will be addressed individudly beow, and the reguirements for eech will be
discussed.
1. A dangerous condition on the property of the governmental entity
which was not caused by the negligence or other wrongful conduct of
an employee of the governmental entity.
125.  Obvioudy, under this condition for asolute immunity, the City of Clintonisnat
lighleto Smith. The dangerous condition, that being the ice on the handicap ramp, was not caused & dll
by the governmentd entity or any of itsemployees. The ice as adangerous condition was caused by an
act of God, the westher.
2. A dangerous condition on the property of the governmental entity for

which the governmental entity did not have notice, either actual or
constructive, and adequate opportunity to protect or warn against.

1 Despite this Court’s abandonment of the “open and obvious’ defense asatotd bar to the
maintaining of atort damin Tharp v. Bunge Corp., 641 So.2d 20 (Miss. 1994), the Legidature has
chosen to adopt that standard to be applied to the State, its governmental entities, and employees.

9



126. This condition for absolute immunity reguires further inquiry than the one discussad above. The
condition turns upon whether the City of Clinton hed (1) actud or congructive knowledge (d<o referred
to as“natice’); and (2) whether it took proper precautionsto warn if it had such notice.

127.  Actud knowledge requires a finding thet the City of Clinton through its employees knew of the
dangerous condition, thet being theice on the handicgp ramp. Munford, Inc. v. Fleming, 597 So.2d
1282, 1284 (Miss. 1992). Constructive knowledgeisestablished “ by proof thet the condition existed for
such alength of time that, in the exerdse of reasonable care, the proprietor should haveknown of it.” 1 d.
(quating Waller v. Dixieland Food Stores, Inc., 492 So.2d 283, 385 (Miss. 1986)). A proprietor
or governmentd ertity is said to have condructive knowledge when in the exerdise of ordinary care it
“should have known of the condiition.” 1d. Seealso Lindseyv. SearsRoebuck & Co., 16 F.3d 616,
618 (5" Cir. 1994); Anderson v. B.H. Acquisition, Inc., 771 So.2d 914, 918 (Miss. 2000).

128.  Based on the evidence presented, the arcuit court found that the City of Clinton hed actud and/or
condructive knowledge of the ice on the handicgp ramp and that no precautions were taken to warn its
dtizens usng thebuilding. Even basad onthe mgority’ sfacts thedrcuit court’ sfindingsarejudtified. The
City of Clinton had been gruck by asevereicesorm. Thereisno possibleway the City and itsemployees
could argue thet they were unaware that ice was on the ground, sdewaks, seps, and handicgp ramps
located outsde the muniapa court building. The City maintained no wamings or flags regarding the ice
present outsde of the buildings entrance. Since the dircuit court judge presding in abench trid wasthe
trier of fact, hisfindingsareto begiven great deference. Miss. Dep't of Transp. v. Cargile, 847 So.2d
258, 263 (Miss 2003) (collecting authorities). This deference recognizes that conflicting evidence and
tesimony, even asto actud or condructive knowledge, must aso be uphdd unless “ subgtantia credible
evidence’ does nat support hisfindings 1d. We mud review the “entire record and must accept thet

10



‘evidence which supports or reesonably tendsto support the findings of fact made be ow, together with all
reasonable inferences which may be drawn therefrom and which favor thelower court’ sfindings of fact.
" 1d. (quating K-Mart Corp. v. Hardy ex rel. Hardy, 735 So0.2d 975, 980 (Miss. 1999) (citations
omitted)). Astheevidencedearly supportsthe arcuit court judgesfindings, this Court should not second
guesshisgood judgment, especidly inlight of thefact thet he viewed the evidence and heard the tetimony
of thewitnesses

3. An open and obvious condition which is obvious to one exercising
ordinary care despite the governmental entity'sfailureto warn.

129. Thelagt conditionfor axsoluteimmunity requiresan “ obviouscondition” to one* exerasing ordinary
care” Under this condition, the City of Clinton is not required to warn its resdents of the dangerous
condition.

130. Whether aconditionis*obvious’ isaquestion of fact. Huffman v. Walker Jones Equip. Co.,
658 S0.2d 871, 873 (Miss. 1995); City of Newton, 840 So.2d a 836. A determination of just how
“obvious’ aconditionisturnsupon thefact finder'sanalyss of the evidence presented. Tatev. Southern
Jitney Jungle Co., 650 So.2d 1347, 1350 (Miss. 1995) (collecting authorities).

31. Underthedrcumdtances, thecdircuit court, asthefact finder, determined that based ontheevidence
presented the dangerous condition was not “olvious’ and that Smith used “ordinary care”  Hisfindings
are supported by “subdantid credible evidence” and should not be disturbed.  City of Newton, 840
So0.2d a& 836. Dexpite the mgority’s atempt to miscongrue Smith's tesimony, his testimony does not
reved that hewason “natice’ of the dangerous condition on the handicgp ramp or that such condition was
“obvious” Thessgment of histestimony dited by the mgority only provesthat Smith wasaware of iceon

the steps of the municipa court building and not onthehandicap ramp of the municipa court building.

11



In fact, Smith’ stetimony reveds that he was using “ ordinary care’ by choosing to descend by way of the

hendicgp ramp ingteed of the seps after having noticed the ice on the egps on hisway into the building.
132. Thetrid court heard the tesimony of the witnesses and evduated Smith's daim on a firg-hand

bass Hisfindings should be given respect and deference. Accordingly, | would effirm thedircuit court's

judgment. For the above-dated reasons, | dissent.
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